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STATEMENT OF THE CASE

There are two appeals under this number, one from

an order appointing the receiver, and the other from

an order authorizing the receiver to issue receiver's

certificates to the amount of $5,000. The order appoint-

ing the receiver is found on pages 2 and 3 of the tran-



script, and the order authorizing the issuance of re-

ceiver's certificates on pages 4 and 5 of the transcript.

The only evidence introduced by plaintiff in the court

below in support of his motion for the appointment of

the receiver was the plaintiff's complaint, and the affi-

davit of plaintiff and one Fred Mebes (Tr. p. 7). Rein-

hold Newberg was the plaintiff in the court below, and

will be so denominated in this brief. The Cordovado

Gold Dredging Company was the sole defendant in the

court below. The appellant, Percy A. Robbins, is the

intervener in the court below, and will be referred to

herein as the intervener.

The defendant, Cordovado Gold Dredging Com-

pany, is a Delaware corporation, engaged in business

in the Fairhaven Recording District, Territory of

Alaska, Second Division. It owns a large number of

unpatented and patented claims on the Inmachuk

River, a ditch system, water rights, and personal prop-

erty used in mining its claims. (Tr. pp. 11, 12, 13.) On

July 1, 1935, Reinhold Newberg, the plaintiff, com-

menced suit in the court below as a simple contract

creditor, without any lien of any kind, to recover judg-

ment against the Cordovado Gold Dredging Company

for $2,500.00 and interest for money loaned. (Tr. pp.

7-13.) In his complaint, in paragraph 5 thereof, he

alleged as follows (Tr. p. 9) :



"That said defendant is indebted to a large num-
ber of other creditors for various large amounts of

money, the exact amount being unknown to plain-

tiff, but plaintiff alleges that the same is in excess

of $75,000. That among said creditors of said de-

fendant is one P. A. Robbins, who holds a mort-

gage on all of the real and personal property of

said defendant corporation, and said creditor is

threatening to foreclose and sell the assets of said

corporation. The said corporation is either insol-

vent or in imminent danger of insolvency and is

unable to pay any of its creditors."

In the prayer of the complaint, in addition to a

money judgment, the plaintiff asked in paragraph 2

of his prayer, the following relief (Tr. p. 10) :

"That the court appoint a receiver to take im-

mediate possession of all the personal and real

property of the said defendant corporation within

the jurisdiction of the court, for the purpose of

mining and operating the mining property of said

corporation in order to keep said property intact

and in order to pay plaintiff and all the other cred-

itors of said corporation."

With his complaint the plaintiff filed an affidavit

setting forth certain alleged grounds for the appoint-

ment of a receiver for the property of Cordovado Gold

Dredging Company. Said affidavit (omitting formal

parts) is as follows (Tr. pp. 13-17) :

'

' That the defendant is a mining corporation own-
ing and controlling about seven miles of placer min-
ing property on the Inmachuck River, in the Fair-
haven Mining District, Second Division, Territory



of Alaska, about 140 miles North of Nome. That
said mining property consists of fifty or sixty ad-

jacent placer mining claims, all bearing and con-

taining gold-bearing gravel. That connected with
said mining property is a water-right in a lake

in the mountain about forty miles distant from
said property, and the waters of said lake are

brought down in a large ditch about forty miles in

length from the intake on said lake to the said

placer mining grounds. That the defendant owns
and has connected with its mining operations a

complete hydraulic plant, consisting of about two
miles of hydraulic water pipe, which conveys the

water from said ditch to the hydraulic elevator.

That said defendant owns tw^o or three complete
elevators, together with nozzles, giants, hose, boxes,

sluices and other equipment for use in hydraulic
mining on said placer grounds. That said defend-

ant has expended a large amount of money getting

said plant ready for hydraulic mining during the

present Summer. It has its ditch in good condi-

tion ready for use, after expending a great deal

of labor thereon. It has its elevators set and ready
for immediate use in some of its best mining
ground. It has a portion of a pit stripped and
ready for the gold-bearing gravel to be sent

through the boxes and the gold extracted there-

from,

"That one P. A. Robbins, claims to have a mort-
gage, securing four promissory notes executed by
the said corporation, one in the sum of $10,000 due
June 1st, 1935 ; one in the sum of $10,000 due Sep-

tember 1st, 1935; one in the sum of $10,000 due
October 1st, 1935; and the other in the sum of

$10,000 due November 1st, 1935. That besides said

indebtedness, said corporation is indebted to affiant

in the sum of $2500, with interest and attorney's

fees as set forth in plaintiff's complaint. That in



addition thereto, said defendant is indebted to some
of the laborers who have worked on said mining
claims and said ditch during the past five or six

months. Also said defendant is indebted to a num-
ber of other creditors in Nome and elsewhere, in

large sums of money, the exact amount and the

names of some of said creditors being unknown to

affiant. Some of them, however, are Fred Mebes,
A. Polet, J. F. Devine, William A. Gilmore, B. S.

Mesirow, Fenten & Smith, Victor Laurin, Ernest
Balsiger and numerous others, amounting in the

aggregate to approximately $75,000.00.

'

' That said defendant is without funds and is un-
able to carry out its mining operations or pay its

obligations, and is either insolvent, or in imminent
danger of insolvency.

"That the said creditor, P. A. Bobbins, has a
mortgage upon all the real and personal property
of said defendant corporation, and is threatening
to declare all four notes due and payable, and is

threatening to commence a foreclosure suit against

said defendant corporation and seize by replevin,

all of the personal property, mining equipment,
mining machinery, hydraulic pipe, elevators, sluice

boxes, nozzles, giants and all other mining tools,

supplies and equipment. That if said creditor does
take possession of said property and seize said

mining equipment, it will be impossible to conduct
mining operations on said mining claims during the
present summer mining season of 1935. That all

said personal property connected with said ditch

and situated on said mining property, has an esti-

mated value of $75,000 and is sufficient in value
alone, without the mining claims, to satisfy and pay
all the creditors, if preserved and used in connec-
tion with said mines. That if said creditor, P. A.
Bobbins, is allowed to seize said personal property



or sell the same, he will render said mines worth-
less to the defendant and prevent all of the imse-

cured creditors, including affiant, from ever realiz-

ing money due them. That it was the labor of

the men who have worked on said mines and on
the said ditch, with the money that affiant loaned
said defendant for assessment and development
work, that has preserved the title to said mining
property of the defendant. That the mortgage and
notes of P. A. Robbins were executed by the de-

fendant corporation on the first day of March,
1935, at Chicago, Illinois, without the knowledge
or consent of atfiant or any of said creditors so far

as affiant knows,

"That it is necessary that the court appoint a re-

ceiver immediately to take possession of all

said property, both real and personal, belonging

to said defendant and described in plaintiff's com-
plaint; and in order to pay the creditors as well

as to satisfy said mortgage, to operate and mine
said property with hydraulic equipment now ready
and upon said mining grounds so as to extract and
take therefrom sufficient gold and gold-dust to pay
all said creditors, including said P. A. Robbins.
The affiant believes that if the court appoint a re-

ceiver with power to mine and operate said ground
under the present market price of gold, said re-

ceiver will extract and take from said mining
ground during the present summer season, suffi-

cient gold and gold-dust to pay said Robbins in

full, and at least some of the other creditors. That,

if the court does not appoint a receiver, the said

Robbins will sell the mining equipment and min-
ing property for the amount of his said notes, thus

preventing all the other creditors, including affiant,

from recovering money due them, and will render

said defendant corporation insolvent. The affiant

is informed and believes that the said defendant



corporation has no other property, money or assets

save and except the property described in plain-

tiff's complaint.

"This affidavit is made in support of plaintiff's

motion for a receiver.

(Signed) REINHOLD NEWBERG."

A shorter similar affidavit of Fred Mebes, another

alleged creditor, was also filed. Mr. Mebes in his affi-

davit said in part (Tr. 19) :

"That affiant believes that if the Court appoint

a receiver to operate and mine said mining claims

during this present Summer season, on account

of the preparatory work already done and the

high price of gold, said receiver will be able to

extract and take sufficient gold and gold-dust from
said claims to pay said mortgage indebtedness as

well as nearly all the other creditors. That it is

absolutely necessary, in affiant's opinion to pre-

serve and protect said property, that the same be
mined and operated by a receiver during this Sum-
mer, and that by so doing, the said property will

be conserved to the defendant, and the defendant
thereby enabled to pay the other unsecured cred-

itors, including the plaintiff and affiant."

It also appears in the bill of exceptions (Tr. 21) that

"at the time of signing said order appointing receiver

the defendant, Cordovado Gold Dredging Company,

appeared in court, by its attorney, William A. Gilmore,

and consented to the entry of said order appointing re-

ceiver, and consented to the appointment of John F.

Devine as such receiver."
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On the showing made by plaintiff's complaint, the

two affidavits above referred to and the consent of the

defendant Cordovado Gold Dredging Company, the

court below immediately signed the order appointing

John F. Devine receiver of "the real and personal prop-

erty of the defendant Cordovado Gold Dredging Com-

pany, as described in plaintiff's complaint." The re-

ceiver's bond was fixed at $10,000, and upon qualify-

ing, the receiver was "authorized and directed to im-

mediately take possession of all of said mining prop-

erty, both real and personal, and to operate the same

and conserve the proceeds of said mining, to be distrib-

uted and disposed of under the further orders of this

court." (Tr., pp. 2-3.) The receiver thereupon quali-

fied, and the same day of his appointment filed a pe-

tition for authority to issue receiver's certificates in

order to borrow money to operate the mines. (Tr., pp.

22-24.) The court immediately made the order author-

izing the issuance of receiver's certificates to the

amount of $5,000, to enable the receiver to borrow

money to operate the mines and pay his expenses, and

in said order provided "that such certificates be re-

paid from the first proceeds of the mining of said

premises, and shall be prior and preferred claims

against the property of said defendant." (Tr., pp. 25-

26.)



On July 10, 1935, the intervener, Percy A. Robbins,

was by the court granted leave to intervene in the suit,

the order providing that said "P. A. Robbins be made

a party to this cause and be allowed to file said pro-

posed complaint in intervention which has been already

duly served on the attorney for both plaintiff and de-

fendant." (Tr. p. 27.)

Thereupon the complaint in intervention was filed.

(Tr. p. 28.) The complaint in intervention sets up the

execution, for value received, on March 1, 1935, by Cor-

dovado Gold Dredging Company, to intervener, Percy

A. Robbins, of four promissory notes of $10,000 each,

due respectively on or before June 1, 1935, September

1, 1935, October 1, 1935, and November 1, 1935, bearing

interest from date at 6% per annum, and the execu-

tion of a mortgage by said Cordovado Gold Dredging

Company to secure said promissory notes, covering the

real and personal property of said company described

in plaintiff's complaint. (Tr. pp. 28-48.) A copy of the

mortgage is attached to and made a part of the com-

plaint in intervention as Exhibit "A" thereto. (Tr. pp.

37-48.) This mortgage was duly acknowledged and

sworn to as required by the chattel mortgage law of

Alaska, and was thereafter, on March 27, 1935, filed

for record and recorded as a real estate mortgage, in

the records of the Fairhaven recording district, and
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on the same date an executed duplicate of said mort-

gage was filed for record in said recording office as a

chattel mortgage. (Tr. pp. 32-33.) All the property de-

scribed in the mortgage is in the said Fairhaven re-

cording district. The complaint in intervention alleges

that the $40,000 notes, both principal and interest, are

wholly unpaid, and on account of the non-payment of

the note due June 1, 1935, declares all the notes due

and payable, in accordance with the provisions of the

mortgage. (Tr. p. 33.) The complaint in intervention

alleges that the receiver has taken possession of all the

real and personal property described in plaintiff's com-

plaint, which is the identical property described in said

mortgage, and is actively engaged in mining and oper-

ating the mining claims described therein and extract-

ing gold and precious metals therefrom ; that said min-

ing claims are valuable only for the placer gold and

precious metals contained therein and by such mining,

the substance of the estate is being destroyed and inter-

vener 's security destroyed and rendered valueless. The

complaint in intervention prays "that said order ap-

pointing receiver be vacated and set aside, '

' and states

the following grounds therefor (Tr. pp. 34-36) :

"8. The order appointing the receiver herein was
made and entered herein without and in excess of

the jurisdiction of this court and was so made and
entered erroneously and in violation of interven-
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er's legal and equitable rights as the owner and
holder of said notes and mortgage and also with-

out notice to or knowledge of the intervener.

iit
'9. The intervener alleges the following par-

ticulars, wherein said order appointing receiver is

without and in excess of the jurisdiction of the

court and is erroneous

:

'

' a. The complaint in this action does not state

facts sufficient to constitute a cause of action for

the appointment of a receiver.

"b. The complaint in this action does not state

sufficient or any grounds for the appointment
of a receiver.

"c. The plaintiff in this action has no lien of

any kind on the property of the defendant de-

scribed in the complaint.

"d. The plaintiff in this action has a plain,

speedy and adequate remedy in the ordinary

course of the law.

"e. It does not appear that the plaintiff in this

action has any right, title or interest in the prop-

erty described in the plaintiff 's complaint or any
lien thereon.

"f. By said order appointing receiver, the in-

tervener is deprived of his mortgage security for

the payment of his said notes wrongfully and
unlawfully and without any due process of law.

"g. The intervener is a creditor secured by
first and prior mortgage lien on the property de-

scribed in plaintiff's complaint and said order

appointing receiver wrongfully and unlawfully

hinders and delays the intervener in his right
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to foreclose his said mortgage and to recover the

possession of the mortgaged personal property.

"h. The effect of the said order appointing re-

ceiver is not to preserve the property described
in plaintiff's complaint, but to depreciate, wear
out said property and to destroy the substance
of the same and render intervener's mortgage
security valueless.

*'i. Said order appointing receiver is in sub-

stance and effect as to intervener an injunction
restraining him from proceeding according to

law to foreclose his said mortgage and collect

the debt secured thereby to which remedy he is

lawfully entitled.

*'j. Said order appointing receiver is in sub-

stance and effect an injunction against inter-

vener granted without notice to intervener in an
action to which he was not made a party, wrong-
fully and unlawfully restraining and enjoining
intervener from prosecuting an action to fore-

close said mortgage and also from joining in said

action an action to recover possession of the

personal property described in said mortgage.

"k. Said order appointing receiver is the

equivalent of a seizure by attachment of the said

mortgaged personal property without the pay-
ment or tender to the intervener mortgagee, the

amount of the mortgage debt and interest or de^

positing the amount thereof with the recorder

of the said Fairhaven Recording District or Pre-
cinct, which was not done.

"1. Said order appointing receiver is in excess

of the jurisdiction of the court and erroneous in

that the defendant is a foreign corporation.
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*'m. Said order appointing receiver is in excess

of the jurisdiction of the court and erroneous in

authorizing and directing the receiver, to take

possession of the said real and personal property

under mortgage to intervener.

**n. Said order appointing receiver is in excess

of the jurisdiction of the court in authorizing

and directing the receiver to operate the said

real and personal property under mortgage to

intervener and to mine said property under
mortgage to intervener. '

'

After the intervener was ordered to be made a party

to the suit, he served, filed and had settled a bill of ex-

ceptions containing all the proceedings and evidence

upon which the ORDER APPOINTING RECEIVER
and the ORDER AUTHORIZING THE ISSUANCE
OP RECEIVER'S CERTIFICATES were made. (Tr.

pp. 26, 48.) The bill of exceptions also contains the

complaint in intervention. (Tr. 28-48.)

Thereafter, within the time provided by law, the

intervener perfected separate appeals to this court

from both the order appointing receiver and the order

authorizing issuance of receiver's certificates. (Tr. pp.

53-64.) The record in both appeals is contained in the

one transcript.

THE QUESTIONS INVOLVED

The primary question involved is whether it is er-

roneous, at the suit of a simple contract creditor with-
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out a lien of any kind, to appoint a receiver of all the

property of a private corporation engaged in placer

mining in Alaska, and to authorize the receiver to oper-

ate the mines for the purpose of attempting to take out

money to pay the corporation's creditors. The plaintiff

will rely upon the consent of the corporation, and the

question then arises whether the corporation's con-

sent can prevail over a first mortgage creditor's ob-

jections timely interposed. The intervener contends

that the corporation's consent can in no way affect his

right to object to the order appointing receiver, and

that such order, if not entirely beyond the jurisdiction

of the court below, is irregular and erroneous and

should be reversed.

The intervener further contends that the order ap-

pointing receiver was made to hinder, delay and de-

fraud him out of his lawful remedies of foreclosure

and recovery of the possession of the mortgaged chat-

tels, and that by the operation of the mines his security

will be depreciated and destroyed. These questions are

presented and amplified in the complaint in interven-

tion, where the erroneous particulars are presented in

more detail (Tr. pp. 34-36), and are also set forth in

the specificatio nof errors following.

The questions involved in the appeal from the order

authorizing the issuance of receiver's certificates arise
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upon the contention of intervener that his prior mort-

gage lien cannot be displaced by receiver's certificates,

and that it is erroneous to order the issuance of re-

ceiver's certificates to operate the placer mines of a

private corporation in Alaska.

SPECIFICATION OP ERRORS UPON THE
APPEAL FROM ORDER APPOINTING

RECEIVER

1. The complaint in this action does not state facts

sufficient to constitute a cause of action for receiver.

2. The complaint in this action does not state suffi-

cient or any grounds for the appointment of a receiver.

3. There is error in said order and decree in this,

that it does not appear that plaintiff has any right, title

or interest in the property described in the complaint

or any lien thereon.

4. There is error in said order and decree in this,

that the plaintiff is only a simple contract creditor of

the defendant corporation, Cordovado Gold Dredging

Company and had not obtained any judgment against

said defendant corporation, or any lien on its property

or any part thereof.

5. The plaintiff in this action has a plain, speedy and

adequate remedy in the ordinary course of the law.
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6. Said order and decree is erroneous in that thereby

the intervener is thereby deprived of his first mortgage

security for his unpaid notes of Forty Thousand and

no/100 ($40,000.00) Dollars and interest thereon as set

forth in his complaint in intervention without due

process of law.

7. Said order and decree is erroneous in this that,

the intervener is a creditor secured by first and prior

mortgage lien on the property described in plaintiff's

complaint and said order appointing receiver wrong-

fully and unlawfully hinders and delays the intervener

in his right to foreclose his said mortgage and to recover

the possession of the mortgaged personal property.

8. Said order and decree is erroneous in this, that

said order is in substance and effect a wrongful injunc-

tion restraining and enjoining the intervener from pro-

ceeding according to law^ to foreclose his first mortgage

on the property, described in the complaint to which

remedy he is lawfully entitled.

9. Said order and decree is erroneous in this, that

it is in substance and effect an injunction against inter-

vener granted without notice to intervener in an action

to which he was not made a party, wrongfully and un-

lawfully restraining and enjoining intervener from

prosecuting an action to foreclose said mortgage and
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also from joining in said action an action to recover

possession of the personal property described in said

mortgage. ..^.^^dSMi

10. Said order and decree is erroneous in this, that

it is the equivalent of a seizure by attachment of the

said mortgaged personal property without the payment

or tender to the intervener mortgagee, the amount of

the mortgage debt and interest or depositing the amount

thereof with the recorder of the said Fairhaven Re-

cording District or Precinct, which was not done.

11. Said order and decree is erroneous in this, that

it wrongfully authorizes the receiver to take possession

of the real and personal property under mortgage to

intervener.

12. Said order and decree is erroneous in this, that

the effect of said order and decree is not to preserve

the property described in the complaint, but to destroy

and depreciate and wear out the same and to destroy

the substance of the estate of the real property under

mortgage to intervener and render intervener's mort-

gage security valueless.

13. Said order and decree is erroneous in authoriz-

ing the receiver to mine and operate the mining claims

described in plaintiff's complaint and to extract gold

therefrom, thus destroying the substance of the estate.
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14. Said order and decree is erroneous in this, that

the defendant is a foreign corporation.

SPECIFICATION OF ERRORS UPON APPEAL
FROM ORDER AUTHORIZING ISSUANCE

OF RECEIVER'S CERTIFICATES

1. Said order and decree is erroneous in that it

wrongfully and unlawfully authorizes said John F.

Devine, receiver of Cordovado Gold Dredging Com-

pany, a corporation to create an indebtedness which

shall be prior and superior to the lien of intervener's

first mortgage indebtedness, which was a right already

vested.

2. Said order and decree is erroneous in this, that

it authorizes said John F. Devine, receiver of Cordo-

vado Gold Dredging Company, a corporation, to create

an indebtedness to mine and operate the mining prop-

erty of defendant, a private corporation, and make

said indebtedness prior to the vested rights and lien

of intervener's notes secured.
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ARGUMENT

I.

The order appointing receiver for the corporation

defendant, Cordovado Gold Dredging Company, is er-

roneous because made at the suit of a simple contract

creditor without a lien of any kind on the property of

the corporation.

This point is raised in varying forms in assign-

ments and specifications of errors Nos. 1 to 5, inclu-

sive. (Tr. p. 50.) The same objections in substance are

made in the complaint in intervention. (Tr. p. 34.)

That it is erroneous, improper and prejudicial for

a court to appoint a receiver for a private corporation

at the suit of a simple contract creditor who has no

lien of any kind on the property, is settled law.

53 C. J., p. 29, and cases cited in Note 6, citing

among other cases the following:

Lion Bonding, etc., Co. v. Karantz, 262 U. S.

77, 43 S. Ct. R. 480 [rev. 280 Fed. 540 and 281
Fed. 1021]

;

Hollis V. Frierfield Coal, etc., Co., 150 U. S. 371,

14 S. Ct. R. 127;

Cates V. Allen, 149 U. S. 451, 13 S. Ct. R. 883

;

Felice Perreli Canning Co. v. Certified Food
Stores, 15 Fed. (2d) 891;
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Richardson's Pet., 294 Fed. 349, 357;

U. S. V. Sloan Shipyards Corp., 270 Fed 613.

The following additional cases may be cited on this

point

:

Harkin v. Brundage, 276 U. S. 36, loc. cit. p. 52,

par. (6) ; 48 S. Ct. R. 268, 274, par. (6) ;

Pusey & Jones v. Hanssen, 261 U. S. 491, 43 S.

Ct. R. 454.

Some of the authorities have even gone to the extent

of holding that an order appointing a receiver for a

private corporation at the suit of a simple contract

creditor was without the court's jurisdiction.

Felice Perreli Canning Co. v. Certified Food
Stores, 15 Fed. (2d) 891.

In Pusey & Jones v. Hanssen, 261 U. S. 491, 43 S.

Ct. R. 454, Mr. Justice Brandeis said (261 U. S. 497) :

'

' But an unsecured simple contract creditor has,

in the absence of a statute, no substantive right,

legal or equitable, in or to the property of his

debtor. This is true, whatever the nature of the

property, and although the debtor is a corporation

and insolvent. The only substantive right of a

simple contract creditor is to have his debt paid in

due course. His adjective right is ordinarily at

law. He has no right whatsoever in equity until

he has exhausted his legal remedy. After execu-

tion upon a judgment recovered at law has been
returned unsatisfied, he may proceed in equity by
a creditor's bill. (Citing authorities.)"
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The rule that a receiver should not be appointed at

the suit of a simple contract creditor has been approved

by this court in two cases from Alaska, decided by this

court.

International Trust Co. v. Decker, 152 Fed. 78

;

Nowell V. International Trust Co., 169 Fed. 497.

II.

The court helotv committed error in authorizing the

receiver to mine and operate the property and extract

the gold therefrom.

This point is raised by assignments of error Nos.

12 and 13. (Tr. p. 52.) It is apparent that the purpose

of this receivership was not to have the property of the

Cordovado Gold Dredging Company applied to the

payment of its debts, but the purpose was to carry on

the usual and regular business of the corporation in-

definitely, mine its property in an endeavor in this way

to raise money to pay its debts. The allegations of the

complaint and the affidavits of the plaintiff and Fred

Mebes show this conclusively. (Tr. 9, 17, 19.) On this

subject, and as grounds for the appointment of a re-

ceiver, plaintiff in his affidavit says (Tr. p. 17) :

"The affiant believes that if the court appoint
a receiver with power to mine and operate said

ground under the present market price of gold,

said receiver will extract and take from said min-



22

' ing ground during this present Summer season,

sufficient gold and gold-dust, to pay said Robbins
in full, and at least some of the other creditors."

In the case of InternafAonal Trust Company v.

Decker Brothers, 152 Fed. 78, decided by this court, a

very similar situation presented itself, the operation

of an Alaska mine by a receiver. The court, after stat-

ing its opinion that the receiver should not have been

appointed at the suit of a simple contract creditor, fur-

ther says (152 Fed. 85) :

"Further than this, it is apparent that the pur-

pose of the appointment was not that the assets of

the mining company should be disposed of for the

payment of indebtedness and liabilities, but that

the properties might be operated as mines, and,

presumably, that the claims should be discharged

out of the earnings of such operation. Not only

does the complaint indicate as much by very strong

implication, but the subsequent management and
conduct of the parties proves it. The first order

obtained, whereby leave was granted for issuing

receiver's certificates, extended no further than

to enable the receiver to borrow money for the

payment of labor claims without specification as

to any particular claim. But the second, fifth, and
sixth orders clearly contemplated the development

of the mines, as well as their operation. Clearly-

the court tvas without authority of law to permit
the receiver to conduct the htisiness of the defend-

ant companies in this way, even if the complaint

was sufficient to warrant his appointment in the

first instance. These orders were probably all en-

tered by the consent and sanction of the defendant

companies (although the record is not explicit as
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to that), which would estop them to deny their

validity. But the thing of peculiar moment is that

they were made and entered without the appear-

ance or consent of the International Trust Com-
pany, although they purport to subordinate its

mortgage lien to the lien of the receiver's certifi-

cates." (The italics are ours.)

That the purpose of the order appointing the re-

ceiver was to enable the receiver to indefinitely conduct

the ordinary business of the defendant company is

shown by the language of the order itself. The receiver

is therein authorized "to immediately take possession

of said mining property, both real and personal, and

to operate the same * * *," (Tr. p. 3). And the order

authorizing the issuance of receiver's certificates con-

firms this in its recital, reading:

"* * * it appearing to the court from such peti-

tion that it is necessary and proper for the said

receiver to employ workmen in the mining of said

premises, to buy provisions and supplies necessary

to board and house such workmen at the mines;
purchase from time to time mining equipment es-

sential for carrying on mining operations, to pro-

vide transportation to and from said mines, and
to incur other and general expense essential in

carrying out his trust herein.

"That the defendant has no funds available to

the said receiver with which to meet such obliga-

tions, and that it [is] therefore necessary for the

said receiver to borrow sufficient money to meet
such obligations as they may arise, * * *." (Tr.

4-5.)
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Nothing is said in the order appointing receiver

about the preservation of the property, except as to the

gold extracted from the property, which the receiver is

directed to "conserve" "to be distributed and disposed

of under the further orders of the court.
'

'

We are aware that under special and exceptional

circumstances courts have held that where a receiver

has properly been appointed he may in a proper case

be authorized to continue temporarily the business of a

corporation where such a course is necessary to the

preservation of the property (53 C. J. 166), but the

mining and extraction of gold from placer properties

does not tend to preserve their value, but on the con-

trary destroys and exhausts the substance of the estate.

Speaking of gold placer claims in Alaska, this

court said, in Tornanses v. Melsing, 106 Fed. 775 at

784:

"Courts take judicial notice of the general physi-

cal and climatic condition of the country within

their jurisdiction. We therefore know judicially,

as well as from the record in these cases, that the

sole value of the mining claims in question con-

sisted in the mineral contained in them. The ex-

traction of that is therefore the taking of the very

substance of the estate, and when all of it is re-

moved nothing of value will remain in the claims. '

'
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III.

The order appointing receiver, being made for the

express purpose of hindering and delaying intervener

in exercising his lawful right to foreclose his mortgage

on the real and personal property of defendant, is for

that reason erroneous.

This point is raised by assignments of error Nos.

7, 8, 9 and 10.

In paragraph 5 of plaintiff's complaint is the only

allegation of the complaint in relation to the necessity

of a receiver. It reads (Tr. p. 9) :

*'That said defendant is indebted to a large num-
ber of other creditors for various large amounts
of money, the exact amount being unknown to

plaintiff, but plaintiff alleges that the same is in

excess of $75,000. That among said creditors of

said defendant is one P. A. Robbins, who holds a

mortgage on all of the real and personal property
of said defendant corporation, and said creditor

is threatening to foreclose and sell the assets of

said corporation. The said corporation is either

insolvent or in imminent danger of insolvency and
is unable to pay any of its creditors."

The affidavit of plaintiff Newberg, however, says

on this subject (Tr. pp. 15-16) :

"That the said creditor, P. A. Robbins, has a
mortgage upon all the real and personal property
of said defendant corporation, and is threatening
to declare all four notes due and payable, and is
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threatening to commence a foreclosure suit against

said defendant corporation and seize by replevin,

all of the personal property, mining equipment,
mining machinery, hydraulic pipe, elevators, sluice

boxes, nozzles, giants and all other mining tools,

supplies and equipment. That if said creditor does

take possession of said property and seize said

mining equipment, it will be impossible to conduct
mining operations on said mining claims during
the present summer mining season of 1935. That
all said personal property connected with said

ditch and situated on said mining property, has
an estimated value of $75,000 and is sufficient in

value alone, without the mining claims, to satisfy

and pay all the creditors, if preserved and used
in connection with said mines. That if said credi-

tor, P. A. Robbins, is allowed to seize said per-

sonal property or sell the same, he will render said

mine worthless to the defendant and prevent all of

the unsecured creditors, including affiant, from
ever realizing money due them."

And further, at the end of his affidavit (Tr. p. 17) :

"That, if the court does not appoint a receiver,

the said Robbins will sell the mining equipment
and mining property for the amount of his said

notes, thus preventing all the other creditors, in-

cluding affiant, from recovering money due them,

and will render said defendant corporation in-

solvent. The affiant is informed and believes that

the said defendant corporation has no other prop-

erty, money or assets save and except the property

described in plaintiff's complaint."

It is thus seen that plaintiff Newberg admits that

intervener is a mortgage creditor, that his notes se-

cured by mortgage amounting to $40,000 are or may be
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declared to be due and payable (Tr. p. 15), and plain-

tiff seeks to have a receiver of the property appointed

in order to prevent the intervener exercising his legal

right to foreclose his mortgage.

That this situation presents no ground for the ap-

pointment of a receiver we think is quite plain, and

requires little argument. See 46 C. J. p. 47 and cases

cited.
"'

'
' *^iM!Mi

The case of Gutterson et al. v. Lebanon Iron & Steel

Co., 151 Fed. 72, is an illustration of the grave im-

propriety of the appointment of a receiver to ''stave

off lien creditors." Archibald, J., in the opinion, said

(151 Fed. 74)

:

"The situation is not an easy, nor, indeed, a

pleasant, one to deal with; and, notwithstanding
the unfavorable showing thus made for the ac-

countants, no counsel appeared to represent them
at the argument, and I am left to dispose of the

case as best I may, without the benefit of their

assistance. The mistake in the case starts with
the bill, the sole purpose of which, as judged by
the sequel, was to get a receivership and stave

off lien creditors. That, at least, is all that was
done; four years have elapsed since suit was be-

gun, during which the case has not advanced a
step beyond the filing of the bill and friendly an-

swer made by the company confessing it, and the
appointment of receivers under it. I seriously

doubt the authority of the court to entertain any
such case. It is not, as it will be noted, a bill to

foreclose ; neither can it be justified as a proceed-
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ing to compel liquidation, there being no winding-

up statute in Pennsylvania upon which to predi-

cate it against a private business corporation such

'as the defendant company, nor any general equity

jurisdiction outside of that. Jacobs v. Mexican
Sugar Co., 130 Fed. 589. That something of the

kind, however, is requisite, is manifest. A manag-
ing receivership is never undertaken except with
the view to winding up the affairs of the company
and a sale of its property ; the business being taken

over and continued, in order that the whole may
be disposed of in the end as a going concern. Kerr
on Receivers (2d Ed.) 277, 278; Gardner v. Rail-

road, L. R., 2 Ch. App. 201, 212 ; Waters v. Taylor,

15 Ves. 10. The only thing in the present instance

which looks that way is the prayer that the plain-

tiffs' debt may be ascertained and decreed to be

paid, to effect which a sale might be necessary.

Upon this slender thread, the bill being confessed
(Tompkins v. Catawba Mills [C. C], 82 Fed. 789),
and no one seeming concerned to question it, I will

assume that jurisdiction is complete, and, passing

other things, will proceed to adjust, as best I can,

the rights and liabilities growing out of this un-

fortunate receivership. '

'

In this connection, it may be noted that the plain-

tiff in the case at bar did not ask for a sale of the de-

fendant corporation's property. The only prayer with

reference to the receivership is (Tr. p. 10) :

"That the court appoint a receiver to take im-

mediate possession of all the personal and real

property of the said defendant corporation within

the jurisdiction of the court, for the purpose of

mining and operating the mining property of said

corporation in order to keep said property intact
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and in order to pay plaintiff and all the other

creditors of said corporation.'*

IV.

The consent of the defendant corporation to the

appointment of the receiver does not hind the inter-

vener, a first mortgage creditor.

From arguments made in the court below, we are

aware that plaintiff will contend that the consent of

the defendant to the appointment of the receiver (Tr.

]3. 21) renders the appointment valid and free from
error. This is, however, not the law. The intervener,

as the holder of a first mortgage lien on the property,

is not bound by this consent.

Barkis v. Brundage, 276 U. S. 36, 48 S. Ct. R.
268;

First Nat. Bank v. Flershem, 290 U. S. 504, 54
S. Ct. R. 298;

Maxwell v. McDaniels, 184 Fed. 311, 316
;

International Trust Co. v. Decker Brothers, 152
Fed. 78, 85, (CCA. Ninth Circuit).

In the case of Harkis v. Brundage, Mr. Chief Jus-

tice Taft said (48 S. Ct. R. 268, 274)

:

"We do not wish what we have said to be taken
as a general approval of the appointment of a re-

ceiver under the prayer of a bill brought by a
simple contract creditor simply because it is con-
sented to at the time by a defendant corporation.
The true rule in equity is that under usual circum-
stances a creditor's bill may not be brought except
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by a judgment creditor after a return of 'nulla

bona' on execution. When a receiver has been
thus irregularly appointed on such a bill without
objection, and the administration has proceeded
to such a point that it would be detrimental to all

concerned to discharge the receiver, the receiver-

ship has been permitted to continue because not

seasonably objected to. Pusey & Jones Co. v.

Hanssen, 261 U. S. 491, 497, 500, 43 S. Ct. 454, 67

L. Ed. 763 ; In re Metropolitan By., Receivership,

208 U. S. 90, 109, 111, 28 S. Ct. 219, 52 L. Ed. 403;
United States v. Butterworth Corporation, 269

U. S. 504, 513, 46 S. Ct. 179, 70 L. Ed. 380."

In the case at bar the intervener has seasonably

objected. Although a non-resident, he filed his com-

plaint in intervention on July 10, 1935, only nine days

after the receiver was appointed, and proceeded with

all diligence to settle a bill of exceptions and to appeal

to this court. The appeal was perfected on July 30,

1935. (Tr. p. 54.)

The language of this court in International Trust

Company v. Decker, 152 Fed. 78, 85, with reference to

authorizing a receiver to operate mines, would seem to

be conclusive on this point. This court there said, re-

ferring to orders made for the issuance of receiver's

certificates which contemplated the development and

operation of mines (152 Fed. 86) :

''Clearly the court was without authority of law
to permit the receiver to conduct the business of

the defendant companies in this way, even if the
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complaint was sufficient to warrant his appoint-

ment in the first instance. These orders were prob-

ably all entered by the consent and sanction of the

defendant companies (although the record is not

explicit as to that), which would estop them to

deny their validity. But the thing of peculiar mo-
ment is that they were made and entered without

the appearance or consent of the International

Trust Company, although they purport to subordi-

nate its mortgage lien to the lien of the receiver's

certificates/' (Italics are ours.)

V.

The order appointing receiver and the mining of

the property does special injury to plaintiff as owner of

the first mortgage indebtedness. The extraction of the

gold from the claims impairs his security by destroying

the substance of the estate.

It is an undisputed fact in this case that the only

value of the mining claims involved herein is for the

gold and precious minerals therein, and it follows that

the extraction thereof is "the taking of the very sub-

stance of the estate." (Tornanses v. Melsing, 106 Fed.

775, 784.) By the order of the court the receiver is

authorized to do this. In other words, the court below

has authorized the receiver to commit waste on the

property which is intervener's security for his unpaid

past due debt of $40,000 and interest. To illustrate the

erroneous and prejudicial error of the court below, it

is only necessary to call this court's attention to the
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equitable right of intervener to obtain an injunction

against the extraction of gold from the claims while

his mortgage debt was unpaid. In the case of Beaver

Flume and Limiher Co. v. Ecoles (Ore.), 73 Pac. 201,

opinion by Wolverton, J., the plaintiff sought to ob-

tain an injunction restraining the defendant from re-

moving timber from lands on which plaintiff held a

mortgage for $30,000. The court says (73 Pac. 202) :

"Ordinarily, a mortgagee has the right to re-

strain the commission of waste, where it tends to

the impairment of his security. An action at law
for trespass, if one lies, is not a certain nor always
an adequate remedy in such cases, and it is there-

fore, as a general rule, unnecessary to allege in-

solvency of the mortgagor, or that the injury

threatened is literally irreparable. 1 Jones, Mortg.
(2d Ed.) § 684; 1 High, Injunc. (2d Ed.) § 693;
Vanderslice v. Knapp, 20 Kan. 647. Such acts as

will render the security insufficient for the satis-

faction of the debt, or of doubtful sufficiency, con-

stitute, according to the consensus of authority, an
impairment of the security, through the commis-
sion of waste."

Later in the opinion Wolverton, J., says further

(73 Pac. 202) :

*'The rule is applicable where realty is mort-
gaged in the usual way, and constitutes the em-
bodiment of the security. The mortgagor may do
many things as the owner of such an estate, and
use it in the ordinary way, without in any wise
affecting the mortgage contract, and, unless the

waste goes to the impairment of the estate itself

to such an extent as to render the security of doubt-
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ful sufficiency, regarded in the light of business

principles, there can be no restraint. The present,

however, is not the usual case. The growing tim-

ber, and not the realty as such, except as the tim-

ber may be regarded as realty, is the very sub-

stance of the security, and was so considered from
the inception of the contractual relations. Its sev-

erance and removal, therefore, is as much a taking
of the substance as if lumber had been mortgaged
and it was sought to dispose of a portion of it con-

trary to the conditions of the hypothecation.

While the cutting of firewood and the severance
of other parts of realty, in its usual acceptation,

as are incident to the use, occupation and improve-
ment of land, in the ordinary manner and for the
purposes for which it is ordinarily used, are not
accounted an invasion of the mortgagee's rights

or estate (2 Tiffany, Mod. Law Real Prop. § 524),
yet it seems almost self-evident that a direct with-
drawal or dislodgment of one-tenth of the very
property hypothecated would amount to a material
and vital deterioration of the security contracted
for, and, not only this, but would be a direct im-
pairment of the contract itself, and it would be in-

equitable and unjust to permit it."

The court knows that mining property of the kind

forming the subject matter of this case, is of unstable

and uncertain value, and the fact that the Cordovado

Gold Dredging Company has become involved in large

liabilities affords evidence that its operations have not

been profitable, and indicates a reason stronger than

usual why the intervener's security should not be im-

paired by a speculative working of the property by a

receiver.
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It is very apparent, we think, from this record, that

the receivership in this case had two purposes, both of

which show error, prejudicial to intervener's rights.

These purposes are:

First, to hinder and delay the intervener in his

lawful right to foreclose his mortgage.

Second, to mine and operate the defendant's placer

mining claims in a speculative attempt to endeavor to

realize money to pay defendant 's debts, and thus to ex-

haust the substance of the estate, destroy and diminish

intervener's security, and in the event of failure, to

endeavor to make intervener's first mortgage security

inferior in rank to the payment of the debts and ex-

penses of the receivership, including compensation of

the receiver, his attorneys, and the payment of the re-

ceiver's certificates.

VI.

Intervener hecame a party to this suit on July 10,

1935, and is entitled as such to prosecute this appeal.

The order granting Percy A. Robbins leave to file

his complaint in intervention contains the following

words (Tr. p. 27) :

u* * * iiereby ordered that the said P. A. Rob-
bins he made a party to this cause and be allowed

to file said proposed complaint in intervention
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which has been already duly served on the attor-

ney for both plaintiff and defendant."

At the time this order was made counsel for both

plaintiff and defendant were present in court and

stated they had no objection to the filing of the com-

plaint in intervention.

An order appointing a receiver may be appealed

from the District Court of the Territory of Alaska to

this court. (Sections 225 (b) and 227, Title 28 U. S.

C. A.)

This court has also held that an order appointing

a receiver for placer mining claims in Alaska and au-

thorizing the receiver to mine the claims and thus de-

stroy the substance of the estate, is in legal effect a

final decree and appealable as such.

Tornanses v. Melsing, 106 Fed. 775, 785.

It is admitted in plaintiff's complaint and affidavits

that intervener is a mortgage creditor of defendant.

The complaint in intervention sets up his rights as such

mortgage creditor fully. (Tr. pp. 28-48.) In order to

give a party a right to appeal from an interlocutory

order appointing receiver, it is not necessary to have

issue joined. If it appears that the appellant is a party

to the action and claims an interest in the property in-

volved as a mortgage creditor, he is entitled to appeal.
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We take the following quotation from 3 C. J. 625,

note 27 (a)

:

^'Interlocutory order appointing receiver. (1)

The act authorizing appeals from interlocutory

orders does not contemplate the awaiting of the

joining of the issue before an appeal can be taken

by a defendant alleged to have an interest in the

subject matter of the litigation; and hence, where
a person is made a party defendant to a bill to

foreclose a lien for taxes which alleges that he has

or claims to have some interest in the property,

either as owner or otherwise, it is enough to give

him a standing in the appellate court to question

the appointment of a receiver by the lower court.

English v. Peo., 900 111. A. 54. (2) One who is in-

terested in lands sought to be foreclosed, and who
is a party to the suit in which such foreclosure is

sought, may properly question by appeal an order

appointing a receiver in such suit. Ruprecht v.

Henrici, 113 111. A. 398."

In 3 C. J. p. 627, Sec. 483, it is said:

^^ Estoppel to Deny Interest. The appellee or de-

fendant in error, by having made the appellant or

plaintiff in error a party, by allegations in his

pleadings, or by other conduct constituting an ad-

mission of interest or waiver of objection, may be

estopped to deny that he has a sufficient interest to

entitle him to prosecute the appeal or writ of

error."

In his complaint and in his affidavit, the plaintiff

Newberg claims and asserts that the intervener Bob-

bins is a mortgage creditor of defendant. (Tr. 9, 14, 15,

17.) He is estopped on this appeal to assert otherwise.
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VII.

The order authorizing receiver's certificates is er-

roneous because the order appointing receiver is erron-

eous, hut independent of this, it is erroneous because

the money was to he borrowed to operate the mines and

because of the attempt to make the lien of the certifi-

cates superior to the lien of intervener's mortgage.

If the order appointing receiver be reversed, the

order authorizing the issuance of $5,000 receiver's cer-

tificates must also be reversed.

But the order authorizing the issuance of the re-

ceiver's certificates is also erroneous, because it author-

izes the receiver to borrow money to operate the mines,

and because it purports to make the certificates a prior

lien on all the property of the defendant corporation.

(Tr. 4, 5.) International Trust Co. v. Decker Bros., 152

Fed. 78.

The above case decided by this court contains such

a complete discussion and decision of these points that

we will not pursue the subject further.

CONCLUSION

The intervener in this case, having without delay

objected and excepted to the orders appealed from,

and having taken and prosecuted his appeal with dili-
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gence, is entitled to plenary relief. The order appoint-

ing receiver should be reversed, and the costs and ex-

penses and losses of the receivership assessed against

the plaintiff, and adjudged inferior to the lien of inter-

vener's mortgage, as was done by this court in the case

of Couper v. Shirley, 75 Fed. 168. The receiver's cer-

tificates should be declared void and unenforceable, as

against the lien of plaintiff's mortgage. If this is not

done, no one can foresee the end of this receivership,

or what amount of debts, costs, expenses and losses will

accrue from the attempted speculative operation of the

property. It is not unlikely that authority will be re-

quested and granted for the issuance of additional

amounts of receiver's certificates, to become a prior

lien on the property. The intervener is the holder of

unpaid notes for $40,000 and interest, secured by first

mortgage on the property, and his rights are first and

prior as against the other parties. Intervener asks this

court to protect these valuable and prior rights by a

reversal of the orders appealed from, and for other

appropriate remedial orders.

Respectfully submitted,

THOMAS R. LYONS
IRA D. ORTON
CARL DREUTZER
Attorneys for Percy A. Rohhins,

Intervener and Appellant.


